IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

1)

1)

2)

1)

ORIGINAL APPLICATION NO.155 OF 2020
WITH

ORIGINAL APPLICATION NO.157 OF 2020
WITH

ORIGINAL APPLICATION NO.161 OF 2020

DISTRICT: MUMBAI
ORIGINAL APPLICATION NO.155 OF 2020

Shri Dipak Laxman Fulpagar,

Retired as Watchman Kurla Dairy,

R/o. 1/1, Trideep Society, Santosh Nagar, Pune
Link Road, Kalyan (E), Thane 421306.

~—

... Applicant

Versus

The Incharge General Manager, )
Mother Dairy, Kurla (E), Mumbai-24. )

The State of Maharashtra,

Through Principal Secretary, (Dairy Development)
Agriculture, Animal Husbandry, Diary
Development & Fisheries Department, Having
Office at Mantralaya, Mumbai- 400 032.

~— e N S e

... Respondents

WITH
ORIGINAL APPLICATION NO.157 OF 2020

Shri D.Y. Kamble, )
Aged 63 years, Retired as Watchman Kurla Dairy, )
R/o.Sajjangarh C.H.S. Building Bo.52, Room No0.309,)
A-Wing, Lallubhai Compound, Mankhurd, )
Mumbai —43. )
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3)
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Shri Tukaram B. Kotwadekar, )
Aged 64 years, Occ. Retired from Mother Dairy, )
Kurla, Mumbai. )

)

R/o. A/p. Khawadi, Tal. Lanja, Dist. Ratnagiri. ... Applicants
Versus

The General Manager, )

Worli Milk Scheme, Worli, Mumbai 18. )

The State of Maharashtra, )

Through Principal Secretary, (Dairy Development) )

Agriculture, Animal Husbandry, Diary )

Development & Fisheries Department, Having )

Office at Mantralaya, Mumbai- 400 032. )... Respondents

WITH
ORIGINAL APPLICATION NO.161 OF 2020

Shri Anant Appa Zajam,

Aged 60 Yrs, Occ. Retired from Worli Milk Dairy,
R/o. Room No.5, Shri Sai Krupa C.H.S., Samarth
Nagar, Bhandup (W), Mumbai-78.

Shri Bhagchandra Vithoba Bhagwat, )
Aged 61 Yrs, Occ. Retired from Central Dairy, )
Aarey, Mumbai-65, R/o. Room No0.304, 3 Floor, )
Vaishnav Park, Sector 10, New Panvel. )

Shri Suresh Waghu Chavan, )
Aged 63 Yrs, Occ. Retired from Mother Dairy, )
Kurla, Mumbai, R/o. A/P. Sultapur, Tal. Wai, )
Dist. Satara. )
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Shri Mahaling Ganapati Patil, )
Aged 62 Yrs, Occ. Retired from Worli Dairy, )
R/o. A/P. Sawarde Bk, Tal. Kagal, Dist. Kolhapur. )

Shri Eknath Rambhau Patil, )
Aged 62 Yrs, Occ. Retired from Worli Dairy, )
R/o. Aarey Colony Unit-6, Goregaon (E), )
Mumbai-65.

Shri Vishwas Vitthal Chavan, )

Aged 62 Yrs, Occ. Retired from Central Dairy, )
Aarey, Mumbai-65, R/o. Subhedar Ramji Ambedkar)
Nagar, A.J. Khan Road, Worli, Mumbai-19. )

Shri Komal Bachu Yadav, )
Aged 62 Yrs, Occ. Retired from P.D.M., Mantralaya)
R/o. Room No.312, Adarsha Nagar, Goregaon )
Aarey Colony, Goregaon (E), Mumbai-65. )

Shri Prasanath Badri Pal, )
Aged 61 Yrs, Occ. Retired from Government Printing)
Press, R/o. Gram Rohani, Khujagipul, Post Derema,)
Dist. Sultanpur, Uttar Pradash. )

Shri Kalidas Ramchandra Kamble, )
Aged 60 Yrs, Occ. Retired from Mother Dairy, Kurla)
Mumbai, R/o. Aarey Colony Unit Room No.5, )

Goregaon (E), Mumbai-65. )
Versus

The General Manager, )

Worli Milk Scheme, Worli, Mumbai-19. )

The Incharge General Manager, )

Mother Dairy, Kurla (E), Mumbai-24. )

... Applicant
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Shri A. V. Bandiwadekar, learned Advocate for the Applicants.
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The Incharge General Manager, )
Central Dairy, Aarey, Goregaon, Mumbai-65. )
The State of Maharashtra, )
Through Principal Secretary, (Dairy Development) )
Agriculture, Animal Husbandry, Diary )
Development & Fisheries Department, Having )
Office at Mantralaya, Mumbai- 400 032. )

The Member Secretary, )
Development Board for the rest of )
Maharashtra, New Administrative Building, )
18" Floor, Opp. Mantralaya, Mumbai-32. )
The Directorate of Govt. Printing & )
Stationery, Mumbai, having office at Charni )
Road Railway Station, Mumbai. )
The Chief Executive Officer, )
Central Dairy, Aarey, Goregaon, )
Mumbai 400 605. |

Respondents

Smt. Kranti Gaikwad, learned Presenting Officer for the Respondents.

CORAM : Shri A. P. Kurhekar, Member (J)

DATE

18.03.2021

ORDER

The Applicants have challenged the action taken by the Respondents

for recovery of excess payment from the retirement benefits and for

direction to grant pension on the basis of last drawn pay which they were
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availing at the time of retirement. These Original Applications being arising

from common issue are decided by common order.

2. Shortly stated facts giving rise to Original Applications are as under:-

The Applicants have joined the Government service as Watchman
(Group-D post) on the establishment of Respondent No.1- General
Manager, Worli Milk Scheme, Mumbai in between 1984 to 1993 with initial
pay scale of Rs.200-280. Later, they were granted benefit of first Time
Bound Promotion on completion of 12 years continuous service and their
pay came to be revised from 750-940 to 950-1500 for the post of Gate
Keeper / Chief Investigator. Thereafter, again the benefit of Second Time
Bound Promotion given on completion of 24 years of continuous service
(except Applicant Nos.6 and 9 in O.A.N0.161/2020). Accordingly, they were
placed in pay-scale of Rs.5,200-20200 with G.P.1,900 in terms of G.R. dated
05.07.2010 in the context of isolated post. Accordingly, the Applicants

availed all the service benefits and stand retired in between 2015-2020 as

shown in chart below :

0.A.No0.155/2020

Sr. | Name Date of | Post Held | Date of | Date of | Retd. Date
No. Appointment grant  of | grant  of
first Time | second
Bound Time
Promotion | Bound
Promotion
1 Deepak L. | 15.01.1981 Watchman | 01.01.1997 | 01.01.2009 | 31.05.2018
Phulpagar 01.01.1985
0.A. No0.157/2020
1 Tukaram B. | 10.08.1985 Watchman | 17.05.1996 | 30.03.2012 | 31.05.2015
Kotawadekar
2 Damu Y. | 02.02.1981 Watchman | 01.03.1998 | 01.03.2010 | 31.07.2017
Kambale 01.03.1986
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0.A.No.161/2020

1 Bhagchandra | 05.11.1985 Watchman | 08.11.1997 | 08.11.2009 | 30.04.2018
V. Bhagwat

2 Suresh  W. | 08.07.1986 Watchman | 08.11.1998 | 08.07.2010 | 31.05.2017
Chavan

3 Mahalingam | 07.05.1980 Watchman | 07.10.1997 | 07.10.2009 | 30.06.2018
G. Patil

4 Komal B. | 19.08.1985 Watchman | 19.08.1997 | 29.08.2009 | 31.07.2018
Yadav

5 Eknath R. Watchman | 12.09.1996 | 15.09.2018 | 31.12.2018
Patil

6 Vishwas V. | 24.04.1981 Watchman | 20.12.2002 30.06.2018
Chavan 10.02.1982

7 Parasnath 16.05.1986 Watchman | 17.03.2011 | 13.10.2013 | 30.01.2019
Pal

8 A.A. Zajam 23.04.1981 Watchman | 10.06.1997 | 15.10.2013 | 30.09.2019

10.02.1982
9 K. K. Kamble | 22.03.1993 Watchman | 29.08.1998 30.09.2019

However, the problem arose while releasing retirement benefits
when the service books were sent for pay verification. The objection was
raised about grant of 1 and 2" Time Bound Benefit in absence of
approved Recruitment Rules. In pursuance of it, in 0.A.N0.157/2000, the
Respondent No.1 by order dated 15.01.2020, issued directions for recovery
of excess amount of Rs.4,87,490/- from gratuity. Whereas, no such orders
were passed in 0.A.N0.161/2000. However, in so far as 0.A.N0.155/2020
is concerned, by order dated 12.02.2019 sum of Rs.5,38,479/- has been

recovered from gratuity.

3. It is on above background, the Applicants have filed these Original
Applications challenging the action of recovery from gratuity after
retirement and also sought directions to the Respondents to refund the
excess amount recovered from them and to grant pension on the basis of

last drawn pay which they were availing at the time of retirement.
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4. It is really disturbing to note that though the Applicants stand retired
in between 2015-2020, even no provisional pension was granted to them
and on the contrary they were subjected to belated recovery from
retirement benefits. Therefore, after filing of Original Applications, it is
only in pursuance of interim order passed by this Tribunal, the provisional

pension is granted.

5. The Respondents resisted the Original Applications mainly on the
ground that the Applicants were not entitled to the benefit of 1st Time
Bound Promotion scheme as well as benefit of 2nd Time Bound Promotion
Scheme since they were not having educational qualification required for
grant of these benefits of promotional post in terms of Draft Recruitment
Rules of 2004. The Respondents further contend that it is in view of the
objection raised by Pay Verification Unit, the Respondent No.1 issued the
orders of recovery in this behalf. The Respondents further sought to
contend that in view of difficulties faced by the department because of
grant of benefits to the petitioners as well as other similarly situated
persons, the matter was referred to the Government for appropriate
guidance but nothing is materialized and the issue is still hanging in fire at
the level of Government. It has been further specifically pointed to the
Government that the Draft Recruitment Rules, 2004 being neither
approved nor notified, the benefits of Time Bound Promotion Scheme was
rightly granted to the Watchman considering their seniority and

experience.
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6. Shri A. V. Bandiwadekar, learned Counsel for the Applicants has
pointed out that as per admission of Respondent No.1 in his letter dated
24.09.2018 (Page No.80 of PB), it is explicit that while benefits were
granted to the Applicants, no Recruitment Rules were in existence, and
therefore, the benefits of 1st and 2™ Time Bound Promotion was rightly
granted to the Applicants considering their seniority and experience for the
next promotional post of Gate Keeper / Chief Investigator. He has further
pointed out that even till date no Recruitment Rules are finalized much less
notified in the official Gazette though the same were forwarded by the
department to the Government in 2004 itself. He, therefore, submits that
now on the basis of the Draft Recruitment Rules of 2004 which are not
even finalized and notified till date the benefits already granted to the
Applicants cannot be withdrawn with retrospective effect. He, therefore,
submits that the impugned action of recovery is totally impermissible in
law and the Applicants are entitled to retirement benefits on the basis of
last drawn pay. As regard impermissibility of recovery from the Applicants
(who are Class-lll and Class-IV employees), he referred to the decision of

the Hon’ble Supreme Court in Civil Appeal No.11527/2014 (State of

Punjab and others Vs. Rafiq Masih (White Washer), decided on 18th
December, 2014.

7. Per contra, Smt. Kranti Gaikwad, learned Presenting Officer for the
Respondents made feeble attempt to justify the impugned action of
recovery contending that since the Applicants did not possess requisite
qualification for the next promotional post of Gate Keeper / Chief
Investigator in terms of Draft Recruitment Rules, they were not entitled for
the pay-scale of promotional post but the same was given wrongly and the

same was objected by Pay Verification Unit when the service books were
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referred for verification. She, therefore, sought to contend that it is on the
basis of objection raised by the Pay Verification Unit, the recovery was
sought. She has further pointed out that the department has already
referred the matter to the Government but no final decision is taken in this

behalf.

8. The factual position about the date of appointment, date of grant of
1°* and 2" Time Bound Benefits is in dispute. Apart, admittedly till date
the Recruitment Rules of 2004 are neither finalized nor notified in the
official Gazette so as to confer statutory flavor and it is still at nascent

stage.

9. The issues involved in the present Original Applications are twofold:
(A)  Whether the impugned action of recovery of monetary benefits paid
to the Applicants during service period is permissible from their retirement
benefits in view of the decision of the Hon’ble Supreme Court in Rafiq
Masih’s case (cited supra).

(B)  Are the Applicants entitled to retirement benefits on the basis of last

drawn pay.

10. In so far as the recovery issue is concerned, it is no more res-integra
in view of the decision of the Hon’ble Supreme Court in Rafig Masih’s case.
The Applicants are Class-IV employees and all stand retired. It is only after
retirement, the recovery is sought. The monetary benefits were paid to
them more than two decades ago. This being the position, there is no
escape from the conclusion that in such situation, the recovery should be

too harsh and iniquitous and it squarely falls within the Claus Nos.(i), (ii),
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(iii) and (v) of Para No.12 of the decision of the Hon’ble Supreme Court in
Rafiq Masih’s case, which is as under :-

“12. It is not possible to postulate all situation s of hardship, which would
govern employees on the issue of recovery, where payments have mistakenly
been made by the employer, in excess of their entitlement. Be that as it may,
based on the decisions referred to herein above, we may, as a ready reference,

summarize the following few situations, wherein recoveries by the employers,
would be impermissible in law.

(i) Recovery from employees belong to Class-1ll and Class-IV services (or
Group ‘C’ and Group ‘D’ services).

(ii) Recovery from retired employees, or employees who are due to retire
within one year, of the order of recovery.

(iii) Recovery from employees, when the excess payment has been made for a
period in excess of five years, before the order of recovery is issued.

(iv) Recovery in cases where an employee has wrongfully been required to
discharge duties of a higher post, and has been paid accordingly, even
though he should have rightfully been required to work against an
inferior post.

(v) In any other case, where the court arrives at the conclusion, that recovery
if made from the employee, would be iniquitous or harsh or arbitrary to
such an extent, as would far outweigh the equitable balance of the
employer’s right to recover.

11. Suffice to say, Clause Nos.i, ii, iii & v of Para No.12 of the decision of
the Hon’ble Supreme Court in Rafiq Masih’s case are clearly attracted and
recovery from the Applicants is not at all permissible in law. The amount

recovered is liable to be refunded.

12.  Now, next the question comes about entitlement of the Applicant to
the benefit of 1°* and 2" Time Bound Promotion as well as grant of pension
on the basis of last drawn pay. As stated above, the facts and

circumstances of these Original Applications are very peculiar in nature
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since the benefit of 1° and 2™ Time Bound Promotions were given to them
by the department at their own, considering the seniority and experience.
Admittedly, the Applicants had no role to play in grant of these benefits
and no fraud or misrepresentation or suppression of facts of any kind or
fault can be attributed to the Applicants. Indeed, it is explicit from the
reply of the Respondents that the benefits were extended as per prevailing

practice in the department, considering seniority and experience.

13. It may be noted that the department has granted benefit of 1* and
2" Time Bound Promotion as per practice since there was no finalization
and approval to the Draft Recruitment Rules of 2004 so as to attribute
statutory flavor to the rules. The department, therefore, thought it
appropriate to extend the benefits of 1* and 2" Time Bound Promotion to
the Applicants considering their seniority and experience. However, now
Pay Verification Unit belatedly after retirement of the Applicants raised
objections. Here material to note that the department (Respondent No.1)
by letter dated 24.09.2018 (Page 80 of PB) brought these aspects to the
notice of Government and sought directions. Significant to note that in
letter, it is stated that in respect of some employees, no objection was
raised by Pay Verification Unit and all benefits were extended to them. In
letter, it is further clarified that in absence of Recruitment Rules which
were hanging in fire since 2004, the DPC had given benefit of 1** and 2"
Time Bound Promotion to the Applicants considering their seniority and
experience. Respondent No.1 further brought to the notice of Government
that because of objection raised by Pay Verification Unit, there is unrest
amongst employees and requested for guidance from the Government.

However, appalling to note that the Government is simply sitting over the
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matter and the file is being moved from one department to another
department. What is more surprising and disgusting to note that the Draft
Recruitment Rules of 2004 have also not seen the day of light since they
are kept in cold storage without any approval much less notified in official

Gazette so as to confer the statutory flavor to it.

14. At thisjuncture, it would be apposite to note some of the paragraphs

of letter dated 24.09.2018 referred to above which are as following :

“YEeAas g Ae3idotd 3R, WA a Helt A el goeendHeN ydt His
JHINA ASIER BIHINRIL $Relt dell Slid 3. dgaid? AeT BFARE el ratda
IRAMER AAGSA HTRIHNA Al G TH A oA AT IR
Bl R Al RACAE 3R AT HRUARN I = = Aght agisioia
3UETR AT IoTdoTesel Aadtictiel 3ucied! Rad ueraR FrRIfAd Se=ietar JAAGE
B 3Tt 318, Yot BlE! HHA-Ald UBREBA UeaR it wua ettt 3R,
UERE UG AAWAL TRIA FRACAEHB dAd HANd BHA-A( Taestell et
e HAAA HEIRIRAC ARATHSA BIEAAE Ukl ASA3iddta eled v
Al A A AAATE UBRB! USichlal QMR St JATH AN BIFHIRIE
UERH TelaRic Rad et fergarel QUi 3iietett 313, A Tehidl Aamdel FRisg!
3R Agd AEHB N2 3E Farta auend ueiteht st

JEHERE g ST UgRaE daasivht (3.8880-9880 AT st 5.9300/-)
UEladlcl bHaAl-Alell A faspi ugiestdl AfHAN uSlewict / Bictdes Uglestal /
Adidold  3neafAd  Wotdl  AsTasiddtid 5.Q80-99oo (Al Ader  3MRNT)
5.3080-88R0 (A W) B 8R00-20200 AT Adel B.9%00/ - (JZM@ 3T=3N)
A AN FHSR Bt RIS AND! BIEL UBRBA HHA-Adt AAGTAD Ade Usalesuit
WG FSR Dol 3gd. AzHTe gY ASEA UgRE! USadd daal-A&
TElesidld of BRR fedt 31@d, d MFBERE! HaRa 1A @l bell 3AAT e
FIRICIE A HAA-AR AR T Bet Sidl. EFAR el Blaaes ket
T BRIS 20T 3 3.

A1 el A ARIA U S U; f&.22.0¢.2092 FAR UG THIAA
HHAT-Afel Aqfgaia et fafga wenadia FAsR w0 FAUTA AR g YHW
gdlaERu JBUR AE A IERN AHEA AgA ACIA ITA el 3. aRd AGS
Aaiceta neatAd Uotel Wsterdl cie! A FAoTcel aRTS Ut Aarerdital gaat Bt
3E [har A g AU @D 3. ARA AGIAl HABN HRIHA BRUAADSA
gAiaa Aaual F=EATE Ud AteR B0 Miei! Blall. JeR AaUALT = udlar
ST FHB FAHG Delcll gt FRAAT JHERIIA B JHH - TR
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BB 3l 3. &A1 3EeBl-A™ @ ar FdeR atgt, 31l ud faehaega Jdstan
AUR G, 3R A T; [8.3.8.2099 AL 318 H0AA 3Nt 3B

anfl gRURIEA USRI UgRE Ueladidt dwaal-id Aawael frm siftea:
FHoR AAAEN dAT 93.8.200% ASh LARAGS Wadcieal THU Aqwdel fe=aizn
sifaa FsRl Holelel A AGIRAUSD, A Gl d Al SRARAA
TEEETe! AN dBc! UBRH TRl HHaAl-AlH AdeAteal [ 3Epa Wga
Gotelt frfda @ Feaes weiw ket 3s.

IRFA RGRA 18T Hal A USABN TR 3EUR oRERI B
JECIHTS 3 ASAA UBREB! HAaoticllict spaHal-Aiell BIcTaes Uatesilt 3idold el
UGTER d RATER YHHA 3EAUD USRS Ualesld! ARFG AR daatsiuial cliH Sl
fehan etz StidEeTnet dae Usaiel Ue A f6.08/08/209¢ TAFAR HHAT-AE
THbIE! USTal Al SAT@L. ATEEA HUAT M IARESa 3fid 3191 B1ad, 8l [deictt.

15. Thus, the Applicants are subjected to discrimination since in the
matter of their counterpart, no objection was raised by Pay Verification

Unit but in their matter only, Pay Verification Unit has raised objection.

16. True, as per the proposed Draft Rules of 2004, the Applicants seems
not fulfilling requisite qualification for the promotional post. This is the
only objection on the ground of which retiral benefits of the Applicants are
held up. As stated above, the department was aware of Draft Recruitment
Rules of 2004 and despite this position, granted benefits of 1°* and 2" Time
Bound Promotion since they found it inappropriate to apply the rules,
since it was finalized and notified in the official Gazette so to enforce the
same as a statutory provision. One can understand if the department has
taken some remedial measures that time itself but it is not so. On the
contrary, benefit of 2" Time Bound Promotion was given in between 2009
to 2018. This being the position, now the Respondents cannot be allowed
to turn around and to use Draft Recruitment Rules of 2004 to the

disadvantage of the Applicants that too with retrospective effect. Service



14

0.A.155 0f 2020 with O.A.157 of 2020with O.A.161 of 2020

conditions of employees cannot be changed in such haphazard manner

that too with retrospective operation to the disadvantage of employees.

17. Indeed, the question of enforceability of Draft Recruitment Rules of
2004 does not arise since till date those are not approved as required to be
approved under Article 309 of the Constitution so as to enforce the same
as a statutory provisions. It is still in nascent stage. Suffice to say such
Draft Recruitment Rules cannot be used to take away the monetary
benefits granted to the Applicants more than decades ago. Otherwise it

would be against the doctrine of legitimate expectation.

18. The doctrine of legitimate expectation is based upon the principles
that good administration demands observance and reasonableness and
where it adopted prevailing practice for a long time then even in absence
of provisions of law, administration should adhere to such practice and
should not take any such action to the detriment of pensioner after their
retirement, any such action would be totally arbitrary, irrational and

autocratic.

19. In this behalf, it would be apposite to refer the decision of the
Hon’ble High Court in W.P.N0.2260/2018 (State of Maharashtra V/s.
Vasant Balel) which was decided with other connected W.P.s on
26.06.2018 arising from the decision rendered by the Tribunal. In that
case, benefit of promotion was granted to the Applicants since the
Recruitment Rules of 1983 were not made effective for want of finalization
and publication in the official Gazette. The Applicants were promoted to

the post of Instructor/ Draft Instructor and enjoyed all the benefits of
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promotion. The Tribunal allowed the O.A.s and quashed the order of
reversion and granted all consequential benefits. Being aggrieved by it,

the Government had filed Writ Petitions which came to be dismissed.

20. It would be apposite to reproduce Para Nos.8 and 9 of the judgment

of the Hon’ble High Court in W.P.N0.2260/2018 which are as follows :-

8) This is not a case where the respondents had secured any promotions by
practising fraud or misrepresentations. In such circumstances, the petitioners
cannot simply wake-up after 18 years and state that the promotions granted to
the D.S.Sherla page 5 of 9 27-j-cwp-2260-18-gropu respondents were a mistake
and therfore, the respondents should not only suffer reversion, but also refund
the amount earned by them in the promotional posts, notwithstanding the fact
that the respondents may have worked in the promotional posts for all these
years. There is absolutely no explanation as to why the respondents were
promoted in the first place and thereafter, permitted to continue for over 18
years in the promotional posts, if indeed the 1983 Rules were in force.

9) It is in this context that the MAT has observed that so called Recruitment
Rules of 1983 were never made effective, possibly, for want of publication in the
Official Gazette. The petitioners concede that the Recruitment Rules of 1983
were never published in the Official Gazette. Further, the circumstance that
despite the so called existence of the unpublished Recruitment Rules of 1983,
actually promoted the respondents as Instructors/Craft Instructors and further,
continued them in the said position for a period of over 18 years, clearly implies
that even the petitioner did not treat the so called 1983 as operative for all this
while.

21. As regard Draft Recruitment Rues and its implication, learned
Counsel for the Applicants referred to the decision of the Hon’ble Supreme
Court 1998 SCC (L & S) 1018 (Vimal Kumari V/s State of Haryana & Ors.),

in para nos.6, 7 and 8, the Hon’ble Supreme Court held as under:-

“6. It is open to the Government to regulate the service conditions of the
employees for whom the Rules are made, by those Rules even in their "draft
stage" provided there is clear intention on the part of the Government to enforce
those Rules in the near future Recourse to such Draft Rules is permissible only
for the interregnum to meet any emergent situation. But if the intention was not to
enforce or notify the Rules at all, as is evident in the instant case, recourse to
"Draft Rules" cannot be taken. Such Draft Rules cannot be treated to be Rules



22.
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made under Article 309 of the Constitution and cannot legally exclude the
operation of any existing executive or administrative instruction on the subjects
covered by the Draft Rules nor can such Draft Rules exclude the jurisdiction of
the Government, or for that matter, any other authority, including the appointing
authority, from issuing the executive instructions for regulating the conditions of
service of the employees working under them.

7. In the instant case, as pointed out above, the Draft Rules were prepared
in 1983. They have been lying in the nascent state since t hen. In the meantime,
many promotions, including that of the appellant were made on the basis of
‘seniority’ which, in the absence of any Rule made under Article 309, could be
legally adopted as the criteria for making promotion on the post of
Superintendent could not have been displaced by the Draft Rules and the High
Court could not have invoked any provision of those Draft Rules which had been
lying frozen at their embryonic stage for more than ten years.

8. In the absence of any decision of the State Government that so long as the
Draft Rules were not notified, the service conditions of the appellant or the
respondent and their other colleagues would be regulated by the "Draft Rules”
prepared in 1983, it was not open either to the Government or to any other
authority, nor was it open to the High Court, while disposing of the writ petition,
to invoke any of the provisions of those Rules particularly as the Government has
not come out with any explanation why the Rules, thought prepared in 1983, have
not been notified for the long period of more than a decade. The delay, or, rather
inaction, is startling.”

The ratio laid down by the Hon’ble Apex Court in the aforesaid

judgment is squarely attracted to the fact and circumstances of the present

case. In the present case, admittedly the Draft Recruitment Rule of 2004

are in nascent stage but it is on the basis of these rules now the

Respondents sought to recover monetary benefits paid to the Applicants

while granting benefit of 1°* and 2" Time Bound Promotion which was

indeed granted as per prevailing practice followed in the department. In

such situation, it would be travesty of justice to take away the monetary

benefits enjoyed by the Applicants till their retirement and to deprive of

pensionary benefits. It is against the doctrine of legitimate expectation and

totally unfair as well as arbitrary.
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23. The Applicants are, therefore, entitled for grant of pension
considering their last drawn pay which are held up for a long period.

Consequently, the orders of recovery deserve to be quashed.

24. The totality of the aforesaid discussion leads me to conclude that the
impugned action of recovery is totally unsustainable in law and Applicants
are entitled to pensionary benefits in accordance to their last drawn pay.
Original Applications, therefore, deserves to be allowed. Hence the

following order:-

(A)  Impugned order dated 15.01.2020 in 0O.A.No.157/2020 is
quashed and set aside.

(B) Impugned order dated 12.12.2019 in 0.A.N0.155/2020 is also
quashed and set aside. Respondents are directed to refund
sum of Rs.5,38,479/- recovered from gratuity to the Applicants
within two months from today.

(C) Retirement benefits be granted to the Applicants considering
their last drawn pay and monetary benefits be accordingly
released within two months from today.

(D)  No order as to costs.

Sd/-
( A. P. Kurhekar)
Member (J)

Place: Mumbai
Date: 18.03.2021
Dictation taken by: VSM
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